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*)

Within investment treaties, reservations and carve-outs perform a crucial role in balancing
investment protection and liberalization with competing regulatory interests of States.
While carve-outs for taxation matters have been interpreted and applied by a significant
number of investment treaty tribunals, carve-outs concerning other issues and reservations
have been adjudicated much less frequently. The recent Award in Global Telecom Holding v.
Canada raises several key questions of treaty interpretation concerning a reservation by
Canada in the Canada-Egypt Bilateral Investment Treaty (BIT), and a carve-out, which
removed from investor-State arbitration decisions by either Party not to permit the
establishment or acquisition of a business enterprise. This case comment critically analyses
the approach to interpreting reservations and carve-outs adopted in the Award and the
associated Dissenting Opinion. | suggest that it is through the application of the ordinary
rules of treaty interpretation that adjudicators will locate the appropriate limits of
reservations and carve-outs, and there is little justification for adopting a restrictive

interpretation of such provisions. The case also demonstrates that interpretative inferences
based on one treaty party’s other investment treaties must be approached with care.

1 INTRODUCTION

Reservations and carve-outs are a heterogeneous set of provisions in investment treaties
that play a crucial role in balancing investment protection and liberalization with
competing regulatory interests of States. The two categories of provisions can be
distinguished. Carve-outs are provisions whereby the treaty parties agree to ‘exempt an
entire policy area or sector from the scope of a treaty’, or from its dispute settlement
mechanisms, for all treaty parties. (1) In contrast, reservations, while also being
contained in the treaty text (including annexes) agreed by the treaty parties, ‘permit
parties to unilaterally nominate ... sectors in relation to ® which they reserve the right to
adopt or maintain otherwise non-conforming measures'. (2) While carve-outs for taxation
matters have been interpreted and applied by a significant number of investment treaty
tribunals, carve-outs concerning other issues and reservations have been adjudicated
much less frequently. (3)

The Award in Global Telecom v. Canada (%) raises several key questions of interpretation
of a reservation by Canada, concerning national treatment, in the Canada-Egypt Bilateral
Investment Treaty (BIT), and of a carve-out, which removed from investor-State
arbitration decisions by either Party not to permit the establishment or acquisition of a
business enterprise. (5) While the BIT at issue is from an older generation of Canadian
treaties concluded in the 1990s, the issues addressed in the Award and associated
Dissenting Opinion are likely to be of wider significance. This is particularly likely given
that investment treaties have increasingly been extended to provide non-discrimination
obligations in the pre-establishment phase, (6) which is typically associated with
substantial use of ® reservations. (7) The use of carve-outs, whereby certain sensitive
matters are removed from investor-State dispute settlement, has also been a common
practice in recent investment treaties. (8) Accordingly, investor-State tribunals are likely
to be faced with interpreting and applying an increasingly complex range of reservations
and carve-outs. The facts of this case, which partly concerned a decision not to permit
the acquisition of control over a business on national security grounds, are also
potentially a sign of things to come as national security concerns increasingly influence
the regulation of foreign investment. (9)

2 KEY FACTS

The case concerns an investment by the claimant, Global Telecom Holding (GTH), an
Egyptian company, in the Canadian telecommunications sector. GTH decided in 2008 to
pursue a joint venture with a Canadian partner to participate in an auction for spectrum
licenses for Advanced Wireless Services. (10) The auction had been designed by Canada
as a means for opening its telecommunications sector to new carriers and reducing
market concentration. (11) GTH, through its wholly owned Canadian subsidiary, advanced
the funds to cover the spectrum licenses. (12) ® Canadian law placed various restrictions
on foreign ownership and control of telecommunications carriers, meaning GTH was not
permitted to hold more than 20% of the voting shares of Wind Mobile, the new
communications carrier which resulted from the joint venture, or 33 1/3% of the voting
shares of the carrier’s holding company. (13) The agreements creating the investment
structure nevertheless gave GTH the right to take voting control over Wind Mobile if
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Canada’s ownership and control rules were relaxed in future. (14) Wind Mobile’s
investment structure had, despite some contestation, been found to comply with
Canada’s ownership and control rules for the telecommunications sector by two different
regulatory reviews. (15)

In 2012, Canada’s ownership and control rules for the telecommunications sector were
amended to exempt ‘carriers with less than 10% market share from the requirement of
being Canadian owned and controlled’. (16) At this point, GTH made an application for
regulatory approval to acquire voting control of Wind Mobile. (17) This decision required
review and approval under the Investment Canada Act, Canada'’s investment screening
legislation, which had been amended in 2009 to provide for review and potential refusal
of foreign investments on national security grounds. (18) The facts concerning what
occurred in the national security review are almost entirely redacted from the published
Award, however GTH’s case on the merits was partly based on the treatment received in
the national security review. (19) In 2013, in the context of the expiry of a five-year
restriction placed on transfers of spectrum licenses acquired in the 2008 auction by new
carriers, Canada developed a framework for reviewing proposed spectrum transfers,
again with the aim of reducing market concentration. (20) Exactly how this framework
affected GTH, including its ability to sell Wind Mobile to an incumbent carrier after the
end of the five-year transfer restriction, is not entirely clear due to heavy redaction in the
Award. (21) Ultimately, in 2014 GTH sold its shareholding in Wind Mobile to a non-
incumbent carrier, namely its original Canadian joint venture partner and a group of
private equity firms. (22) Subsequently, following a further spectrum license auction and
approvals of license transfers among certain carriers, Wind Mobile was sold by its new
owners at a substantial profit. (23) ®

3 INTERPRETING AND APPLYING RESERVATIONS

3.1 The Award

The tribunal was faced with interpreting and applying a reservation permitted by Article
IV(2)(d) of the BIT, which provided, in relation to national treatment and certain other
obligations, that these obligations would ‘not apply to ... the right of each Contracting
Party to make or maintain exceptions within the sectors or matters listed in the Annex to
this Agreement’. (24) The Annex provided in the relevant parts that:

Canada reserves the right to make and maintain exceptions in the sectors or
matters listed below:

- social services (i.e. public law enforcement; correctional services;
income security or insurance; social security or insurance; social welfare;
public education; public training; health and child care);

- services in any other sector ... (25)

The majority interpreted the right to adopt future exceptions to national treatment, as
provided for by Article IV(2)(d), as ‘subject to only one condition: the sector or matter
must be listed in the Annex'. (26) Importantly, the majority rejected the claimant’s
argument that the right to adopt future exceptions, provided for in Article 1V(2)(d), had to
be activated by Canada prior to applying a measure inconsistent with the national
treatment obligation, for example, by notifying investors subject to the BIT's protections.
(27) There was ‘simply no basis in the text of the BIT to impose an additional procedural
requirement that triggers the effectiveness of the exception’. (28) In justifying this
conclusion, the majority considered the transparency provision in the BIT, which
provided that existing non-conforming measures had to be notified to the other
Contracting Party, an approach that is common in investment treaties. (29) For the
majority, this indicated that ‘if the Contracting Parties had intended for that right [to
adopt future non-conforming measures] to be subject to any notification requirement
beyond listing the relevant sector or matter in the Annex, they would have included it in
the text of the BIT'. (30) The majority also considered the more general obligation
imposed by the other limb of the BIT’s transparency provision, requiring each Party: ®

to the extent practicable, to ensure that its laws, regulations, procedures, and
administrative rulings of general application respecting any matter covered
by this Agreement are promptly published or otherwise made available ... to
enable interested persons and the other Contracting Party to become
acquainted with them. (31)

The majority held that that ‘[e]ven if there were any want of diligence on the part of
Canada’ in publicising its exercise of the right to establish future exceptions to national
treatment, a breach of the general transparency obligation, which had not been alleged,
would not ‘imply any violation of any other’ provision. (32)

On the question of the scope of Canada’s reservation in the Annex, given the reference to
‘services in any other sector’, the majority rejected the claimant’s suggestion that this
should be read narrowly in light of the reference in the preceding item to ‘social
services', so as to avoid rendering the term ‘social services’ superfluous. (33) Instead, in
light of the clear language of the Annex, the ‘only plausible interpretation is that all
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services, including social services, fall within the scope of the Annex’. (34)

The tribunal also noted that the use of such ‘language is consistent with many of Canada’s
investment treaties from the mid- to late-1990s, which contain similar exceptions for
services', citing some eight Canadian treaties that contain identical language in the
reservations by Canada in the equivalent Annex. (35) The question of whether it is
permissible to refer to other investment treaties concluded by only one of the parties to
the treaty under interpretation has been debated by investor-® State tribunals and
commentators. (36) As Andrew Mitchell and James Munro have suggested, if there is
something to link those other investment treaties to the common intention of the parties
to the treaty under interpretation, the other treaties could either serve as evidence of
the ordinary meaning of a term, or as a supplementary means of interpretation. (37) In
the Award under discussion, where what was at issue was a reservation formulated by
Canada, and accepted by Egypt prior to the conclusion of the BIT, (38) it is perhaps
arguable that the Parties intended to adopt the meaning of ‘services in any other sector’
evidenced by Canada’s reservations in its contemporaneous treaties. However, such an
inference is questionable, as there is no direct evidence to link Canada’s other treaties to
the common intention of both Parties to the Canada-Egypt BIT, and the relevant term
does not appear to have had a well-established ordinary meaning. (39) Ultimately, the
majority found that GTH's claim, which concerned the telecommunications sector, was
excluded by Canada’s reservation from the scope of the BIT's national treatment
obligation. (40)

3.2 Dissenting Opinion

3.2[a] Distinction Between Right to Adopt Exceptions and Non-conforming Measures

The Dissenting Opinion of Arbitrator Born fundamentally departed from the majority
regarding how to interpret Canada’s reservation contained in Article 1V(2)(d) and the
Annex of the BIT. First, Arbitrator Born distinguished between reserving a right and
exercising a right. In his view Article IV(2)(d) and Canada’s reservation in the Annex did
not constitute the exercise by Canada of the right to make or maintain exceptionsin
relation to national treatment. Instead, the provisions simply granted Canada a right to
make future exceptions in relation to the sectors listed in the Annex. (41) Second,
Arbitrator Born held that the majority had conflated the right to adopt ‘an exception’, as
provided for in Article IV(2)(d), and the right to adopt a ‘measure’, a term which appeared
in other parts of the same ® provision that concerned existing non-conforming measures.
(42) The term ‘measure’ was defined in the BIT, as it is in many investment treaties, to
include ‘any law, regulation, procedure, requirement, or practice’. (43) In contrast,
Arbitrator Born held that a review of other exceptions provisions in the BIT suggested that
exceptions were ‘treated as defined categories of governmental actions and measures,
which are excluded from ... the Treaty’s substantive protections’. (44) Thus, Article 1V(2)(d)
permitted the Parties ‘to formulate ... “exceptions” that would encompass defined
categories of future “measures” that a Contracting State might wish to adopt or impose’,
in connection with the sectors or matters in the Annex, which would be excluded from the
national treatment obligation. (45) It did not permit ‘the Contracting Parties to simply
impose non-conforming measures'. (46)

Arbitrator Born suggested his interpretation, emphasizing the difference between a right
to adopt ‘exceptions’ and ‘measures’, was confirmed by Canada’s other investment
treaties, noting that the 2004 Canadian Model BIT refers to the term ‘measure’ in the
equivalent provision covering future measures removed from the scope of the national
treatment obligation. (47) However, a difficulty with this argument is that the evidence
relied on significantly post-dates the conclusion of the Canada-Egypt BIT, and thus is not
necessarily probative of the common intention of the Parties to the treaty under
interpretation. Most of the investment treaties concluded by Canada at around the same
time as the Canada-Egypt BIT also refer in the equivalent provision to the right to adopt
‘exceptions’ not ‘measures’, with one exception. (48) Again, the point is that inferences
based on one treaty party’s other investment treaties must be approached cautiously.

3.2[b] Requirement to Notify Future Exceptions from National Treatment

Arbitrator Born also confirmed his interpretation by having regard to the treaty’s
transparency provision, which, in his view, indicated the Parties’ intention ‘to clearly
identify and communicate measures that would hinder the protection of ® foreign
investment’, so that ‘both Contracting Parties, and their respective investors, are at all
times aware of developments that would affect the rights and obligations established by
the BIT'. (49) Specifically, he found that the treaty’s general transparency obligation,
extracted above, (50) required that ‘the exercise of a reserved right under Article 1V(2)(d)
[concerning future exceptions from national treatment] necessarily required notifying the
other Party’. (51) Arbitrator Born emphasized that his interpretation did not affect
Canada’s right to adopt future exceptions to national treatment, in relation to the sectors
listed in the Annex, but merely required it ‘to formulate and publicize those exceptions
in advance ... so that other Contracting Parties and foreign investors could determine
when Article IV(1) applied and when it did not’. In contrast, the majority’s interpretation
left Canada ‘free, at any time and in any manner, to impose blatantly discriminatory
measures favoring Canadian nationals, in broad sectors of its economy, without any prior
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notice to Egypt or Egyptian investors and without any other requirement or limitation’.
(52) This was contrary to the BIT's ‘fundamental objective of providing a secure,
predictable and transparent environment, characterized by the rule of law’ and a
remarkable result. (53)

It is worth considering this aspect of the case, concerning whether future exceptions to
national treatment had to be notified prior to being applied, in light of similar but not
identical provisions contained in some other investment treaties. (54) For example, older
United States investment treaties typically include a qualification to the national
treatment obligation such as: ‘subject to the right of each Party to make or to maintain
exceptions falling within one of the sectors or matters listed in the Annex to this Treaty’.
(55) These provisions also require that the relevant Party ® ‘notify the other [Party] of any
future exception with respect to the sectors or matters listed in the Annex’, and that ‘any
future exception by either Party shall not apply to investment ... existing in that sector at
the time the exception becomes effective’. (56)

The purpose of such an express obligation to notify future exceptions to the other treaty
party, and to only apply such exceptions to future investments, is to ensure legal
certainty around which investments are excluded from non-discrimination obligations.
(57) Article IV(2)(d) of the Canada-Egypt BIT, extracted above, did not contain any such
conditions, but simply referred to ‘the right of each Contracting Party to make or
maintain exceptions within the sectors or matters listed in the Annex’. The question is
obviously what, if anything, should be inferred from this difference. In this regard, the
majority in a footnote accepted Canada's argument that this difference with treaties
requiring express notification of future exceptions from national treatment confirmed
that there was no basis for imposing such a requirement when interpreting this BIT. (58)
Arbitrator Born, in contrast, saw this point as not pertinent, on the basis that on his
interpretation, under Article IV(2)(d) and the Annex, Canada had merely reserved and not
exercised the right to adopt future exceptions from national treatment, meaning
Canada’s measures were not removed from the scope of the national treatment
obligation. (59)

3.2[c] Scope of ‘Services in Any Other Sector’

Arbitrator Born also dissented regarding whether the measures at issue fell within the
reference to ‘services in any other sector’ in the matters reserved by Canada in the Annex.
Contrary to the majority approach, Arbitrator Born held that the ® reference to services
in ‘any other sector’ in the Annex had to be interpreted in light of the preceding term,
‘social services’, which included a list of specific examples. Accordingly, ‘any other sector
would cover social services in sectors other than those listed in brackets within the initial
reference to social services. (60) Arbitrator Born also suggested that the fact that many
other Canadian BITs from the same period contain identical language to that contained
in the Annex to the Canada-Egypt BIT ‘merely means that those treaties also raise
comparable issues of interpretation (which are not before this Tribunal and which other
tribunals have not addressed) ... [and] says nothing whatsoever about how those issues of
interpretation should ultimately be resolved’. (61)

’

In his view, more important were other Canadian investment treaties concluded at
almost the same time as the Canada-Egypt BIT ‘with texts that shed light on what the
BIT's Annex was understood to mean'. (62) Specifically, Arbitrator Born highlighted that
one of the contemporaneous BITs did not include a reservation by Canada in relation to
‘services in any other sector’, and in certain treaties Canada’s counterparties had listed
the specific industries that would be covered by their reservation concerning services.
(63) Arbitrator Born also noted that some other Canadian investment treaties refer
explicitly to ‘telecommunications services’ in the equivalent Annex for reservations
concerning future non-conforming measures, and accepted the claimant’s argument that
this suggested that if Canada had meant to make a reservation in this regard, it would
have done so expressly. (64)

Overall, as with the reference to other treaties elsewhere in the Award and Dissenting
Opinion, it is questionable whether there was sufficient evidence to ® link the above
considerations to the common intention of the Parties to the Canada-Egypt BIT, and thus
what, if any, inferences, should be drawn. (65) In particular, the reference to sectors
Canada’s other treaty partners may have nominated in their list of reservations, although
part of a treaty text agreed to by Canada, has a weak link to the common intention of the
Parties to the Canada-Egypt BIT, absent further evidence. Also, the other Canadian
treaties referred to, which contain an explicit reservation for future non-conforming
measures concerning ‘telecommunications services’, significantly post-date the Canada-
Egypt BIT, and thus do not necessarily shed light on the common intention of the Parties
to that Agreement. (66)

4 INTERPRETING AND APPLYING CARVE-OUTS

The Award is also notable for interpreting and applying a carve-out that removed
‘[d]ecisions by either Contracting Party not to permit establishment of a new business
enterprise or acquisition of an existing business enterprise or a share of such enterprise
by investors or prospective investors’ from the BIT's investor-State dispute settlement
mechanism. (67) The question was whether this carve-out applied, and thus excluded
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jurisdiction, in relation to the part of GTH's case concerning its 2012 application to obtain
voting control over Wind Mobile and the national security review conducted under the
Investment Canada Act. By majority, the tribunal held that the carve-out did not apply.
First, the majority rejected Canada’s argument that it has always excluded decisions
taken pursuant to the Investment Canada Act from its trade and investment treaties,
noting that the carve-out could have, and did not, referred explicitly to the legislation,
and the tribunal had to interpret the terms of the BIT. (68) As the claimant highlighted, in
some of its other investment treaties Canada has explicitly excluded decisions following
a review under the Investment Canada Act from dispute settlement. (69)

Second, the majority was not convinced that the proposed transaction pursuant to the
shareholders’ agreement governing the joint venture, whereby GTH ® would obtain voting
control of Wind Mobile, was an ‘acquisition of an existing business enterprise or a share of
such enterprise’ within the terms of the carve-out. (70) Instead, the rights attaching to
GTH’s shares were merely ‘enhanced with the ability to vote’, meaning what was at issue
was an acquisition of voting control but not an acquisition of a business or shares in the
sense of ownership. (71) The majority also suggested that this interpretation was
supported by the object and purpose of the BIT, on the basis that a broad view of the
carve-out, beyond its explicit terms, ‘would hardly be conducive to the encouragement of
the creation of favourable conditions for investors to make investments'. (72)

An anonymous member of the tribunal dissented on this point, holding that the proposed
acquisition of control constituted an ‘acquisition of an existing business enterprise’
within the meaning of the carve-out. (73) This member reasoned that the provision
focused:

on the acquisition of a “business enterprise,” i.e., an economic entity rather
than a legal entity; and from the point of view of the Contracting Parties, for
whose benefit the Article 11(4) exception is established, the acquisition of
control is at least as significant in the context of the control of foreign
investment (with which the BIT is by its nature essentially concerned) as is the
acquisition of rights of financial participation in a business without any
correlative rights to control that business. (74)

The dissenting member also held that the object and purpose of the BIT ‘is not confined
to the promotion and protection of investments, but must be understood to include both
the fair treatment of investments and the preservation of certain regulatory competences
for the State hosting the investment'. (75)

The points raised by the anonymous dissenter are, in my view, well taken. The purpose of
the carve-out is clearly to preserve a substantial degree of host state control over the
admission of foreign investment, by removing decisions not to permit the establishment
of a new business enterprise or the acquisition of an existing business enterprise from
investor-State arbitration. (76) Accordingly, there ® was a good case for the carve-out
covering an acquisition of control, even if it did not involve an acquisition of ownership in
a strict legal sense. Also, contrary to the majority view, the object and purpose of
investment treaties should not be understood as exclusively focused on investment
protection and promotion, and thus as necessarily supporting a restrictive (pro-investor)
construction of the carve-out. (77) Rather, as the anonymous dissent suggested, when
characterizing the object and purpose of an investment treaty, it must be remembered
that States retain legitimate competences to regulate foreign investment, and
investment protection serves as a means to other ultimate ends (e.g., sustainable
development). (78)

5 CONCLUSION

Overall, Global Telecom v. Canada highlights that reservations and carve-outs must be
carefully drafted, with a focus on exactly what the treaty parties wish to exclude from the
scope of a particular treaty obligation or from dispute settlement. While reservations and
carve-outs take a wide variety of forms, it is through the application of the ordinary rules
of treaty interpretation, with attention to the principles of contextual and effective treaty
interpretation, that adjudicators will locate the appropriate limits of the particular
provision at issue. (79) As suggested above, there is little justification for adopting a
restrictive interpretation of reservations or carve-outs, based on a lopsided
characterization of the object and purpose of investment treaties that only emphasizes
investment protection and promotion. In my view, the Award and the Dissenting Opinion
also highlight that interpretative inferences based on one treaty party’s other investment
treaties should be approached with care, and there must be some basis to link such other
treaties to the common intention of the parties to the treaty under interpretation. As
national security concerns increasingly influence the regulation of both existing foreign
investments and ® admission decisions, Global Telecom v. Canada also demonstrates the
practical salience of reservations and carve-outs. Provisions excluding particular sectors
from non-discrimination obligations, or removing certain sensitive decisions (e.g.,
investment screening decisions) from dispute settlement, are likely to grow in
importance. (80) ®
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